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IN THE CIRCUIT COURT OF THE EIGHTEENTH JUDICIAL CIRCUIT
IN AND FOR BREVARD COUNTY, FLORIDA

BREVARD PUBLIC SCHOOLS, Case No.:

Plaintiff,
V.
N. HARRIS COMPUTER CORPORATION, AND
HARRIS LOCAL GOVERNMENT SOLUTIONS, INC.,
(JOINTLY d/b/a HARRIS SCHOOL SOLUTIONS)

Defendants.

COMPLAINT

Plaintiff, BREVARD PUBLIC SCHOOLS (“Plaintiff”), by and through the undersigned

counsel, sues Defendants, N. HARRIS COMPUTER CORPORATION, and HARRIS LOCAL

GOVERNMENT SOLUTIONS, INC., jointly d/b/a HARRIS SCHOOL SOLUTIONS and

alleges:

PARTIES

1. Plaintiff, BREVARD PUBLIC SCHOOLS, is a Florida governmental entity located in

Brevard County, Florida and oversees the education system of Brevard County, Florida.

2. Defendant, N. HARRIS COMPUTER CORPORATION, (hereinafter “N. Harris”) is a

Canadian for-profit Corporation, registered to do business in the State of Florida with a principal

place of business located at 1 Antares Drive, Suite 400, Ottawa, Ontario K2E-8C4 CA. Its agent

for service of process is located at CT Corporation System, 1200 S. Pine Island Rd., Plantation,

FL 33324.

3. Defendant, HARRIS LOCAL GOVERNMENT SOLUTIONS, INC., (hereinafter “Harris

Local”) is a Delaware Corporation registered to do business in the State of Florida with its principal
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place of business located at 1 Antares Drive, Suite 400, Ottawa, Ontario K2E-8C4 CA. Its agent
for service of process is located at CT Corporation System, 1200 S. Pine Island Rd., Plantation,
FL 33324.

4. Defendants N. Harris & Harris Local jointly conduct business as “Harris School Solutions”

(hereinafter “Harris Schools”).

5. Defendants shall be collectively referred to as (“Harris Defendants”).

6. The Plaintiff and Defendants shall be collectively referred to as (“Parties”).
JURISDICTION AND VENUE

7. Venue is proper in Brevard County, FL as it is where the Plaintiff resides, as well as where

the alleged acts, conduct, errors and omissions of Harris Defendants, giving rise to the Plaintiff’s

actions, all occurred.

8. Damages in this action exceed $15,000.00, exclusive of interest, costs, and attorney’s fees.
COMMON ALLEGATIONS
9. On or about July 17, 2002, Plaintiff entered into a Master License Agreement with

CrossPointe, LLC for the provision of an application, environment, finance, human resources and
student information systems (Product Order Form 1001). See Attached Exhibit “A”.

10. In August 2012, CrossPointe, LLC underwent a name change to Education Data
Resources, LLC (“EDR”). The name of the company providing software and maintenance services
to the Plaintiff changed several times from the date the contract was awarded in 2002 to June 26,
2015. Those changes did not affect the contract awarded by the Plaintiff on July 17, 2002.

11.  All invoices were due and payable within thirty (30) days of the date of the invoice.
CrossPointe, LLC was required to deliver the software promptly after receipt of the down payment

of the Product Order Price.
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12. On or about April 12, 2013, Plaintiff and EDR entered into Product Order Form 1002,
which was affixed to and became part of the July 17, 2002 Master License Agreement. See
Attached Exhibit “B”. Product Order Form 1002 was for the creation, delivery, installation and
maintenance of new software for the functional areas of Human Resources/Payroll, Employee
Portal, Financial Information, Vendor Portal, Supply Chain, Enterprise Information Portal, and
Workflow Engine and Project Tasks. The purchase price was $5,200,000.00.

13.  The new software contracted under Product Order Form 1002 was to convert the existing
software platform from a “green screen” legacy system to a more functional web-based system.
The new software was designed using 21* century technology which was compatible with current
and future trends. The new software was to increase functionality, efficiency, accessibility and
transition Plaintiff to a paperless system. The new software was designed to enhance security and
reliability and reduce costs.

14.  Product Order Form 1002 set forth a payment schedule. Delivery of the new software was
to occur promptly after receipt of Plaintiff’s initial payment.

15.  Plaintiff timely made the initial payment of $600,000.00 on or about April 15, 2013.

16.  EDR failed to deliver the new software.

17.  Plaintiff continued to make payments toward Product Order Form 1002, totaling
$4,150,000.00.

18. Product Order Form 1002 set an annual maintenance fee of $200,000.00 for two years
beginning July 1, 2013 for EDR products listed on Product Order Form 1002. This sum was in
addition to the annual maintenance fee of $360,000.00 for products listed on Product Order Form
1001.

19. The maintenance fee between July 1, 2015 through June 30, 2018 was guaranteed not to
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exceed $560,000.00 for products listed on Product Order Forms 1001 and 1002.

20.  Plaintiff made the following timely payments for software maintenance on Product Order
Form 1002: (a) $200,000.00 in July 2013; and (b) $200,000.00 in July 2014. These payments were
made in conjunction with the following maintenance fees paid on Product Order Form 1001: (a)
$360,000.00 in July 2013; and (b) $360,000.00 in July 2014. In July 2015, Plaintiff paid
$280,000.00 in maintenance fees. Between July 2013 and July 2015, Plaintiff paid $1,400,000.00
in maintenance fees on Product Order Forms 1001 and 1002.

21.  The July 2013 initial maintenance fee of $200,000.00 was made despite EDR’s failure to

timely develop, deliver, and implement the new software under the terms of Product Order Form

1002.
22.  EDR underwent another name change, again using the name CrossPointe, LLC.
23. On or about June 26, 2015, Harris Defendants entered into an Asset Purchase Agreement

(APA) with CrossPointe, LLC. See Attached Exhibit “C”.

24.  Under the terms of the APA, CrossPointe, LLC sold and conveyed its software and
intellectual property to N. Harris. CrossPointe, LLC sold and conveyed its computer equipment,
accounts receivable, books and records, files and existing contracts with customers to Harris Local.
25.  As part of the APA, Harris Defendants purchased all the rights, obligations and liabilities
of Product Order Form 1002.

26.  Harris Defendants have engaged in the continuation of CrossPointe’s business, particularly
with respect to Product Order Form 1002 and have assumed CrossPointe’s obligations thereunder.
Harris Defendants have repeatedly confirmed their obligation to the continued development,
delivery and implementation of the new software.

27.  Harris Defendants knew or should have known the scope of the work defined in Product
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Order Form 1002, the status of the development, delivery and implementation of the new software,
and CrossPointe’s failure to meet the terms of Product Order From 1002. In fact, at the time Harris
Defendants took over the contract, Harris Defendants knew or should have known that the new
software had been completed.

28. Harris Defendants knew or should have known that as of the date of the APA, Plaintiff had
paid $4,150,000.00 for the new software contracted under Product Order Form 1002 and
$400,000.00 for maintenance for the new software which had not been developed, delivered and
implemented.

29. Sometime after execution of the APA, Harris Defendants represented to Plaintiff that it
intended to develop, deliver, implement, and maintain the new software pursuant to the terms of
Product Order Form 1002.

30.  Harris Defendants proposed a revised timeline for development, delivery and
implementation of the new software, beginning in August 2015 through 2016.

31. Despite repeated assurances by Harris Defendants regarding the timely development,
delivery and implementation of the new software, Harris Defendants failed to meet any of the
scheduled timelines. Of the contracted software development, only fractional and varied
components have been developed and delivered to Plaintiff. Significant implementation,
functionality and efficiency problems existed with the components of the new software that has
been delivered.

32.  All conditions precedent to the maintenance of this action have occurred or have been

otherwise satisfied.
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Count I
Breach of Contract

33. Plaintiff repeats and re-alleges the allegations contained in paragraphs 1 through 32.

34, Plaintiff entered into a valid contract with CrossPointe, LLC for the development, delivery
and implementation of software as set out in Product Order Form 1002.

35. Harris Defendants purchased the contract from CrossPointe, LLC, including all rights,
obligations and liabilities under that contract.

36. Harris Defendants represented to Plaintiff that it intended to develop, deliver, implement
and maintain the new software pursuant to the terms of Product Order Form 1002.

37.  Harris Defendants proposed a revised timeline for development, delivery and
implementation of the new software, beginning August 2015 through 2016.

38. Harris Defendants failed to meet the proposed timelines.

39.  Harris Defendants proposed revised timelines for development, delivery and
implementation of the new software. Plaintiff agreed, permitting Harris Defendants the
opportunity to cure their breach.

40. Harris Defendants failed to develop, deliver, and implement the new software.

41.  Any components of the software delivered to Plaintiff and contracted under Product Order
Form 1002 contained significant implementation, functionality and efficiency problems, did not
meet the design objectives of the contracted new software, and otherwise fell below the standards,
conditions and requirements of the contract.

42. Harris Defendants materially breached the contract.

43. In addition, commencing in July 2013, Plaintiff paid maintenance fees pursuant to Product

Order Form 1002 for the new software which has either not been delivered or is not in compliance

Page 6 of 16



with the contract terms.
44.  Plaintiff has been damaged as a result of Harris Defendants’ material breach.
45.  Harris Defendants are liable to Plaintiff for incidental and consequential damages arising
from the breach.
46.  Harris Defendants are also liable to Plaintiff for expectation damages. Due to Harris
Defendants’ failure to perform pursuant to Purchase Order Form 1002, Plaintiff did not receive
the benefit of the bargain. Harris Defendants are therefore liable to the Plaintiff for the difference
between the contract price for the promised new software and the market value of such software
at the time of the breach.

WHEREFORE, Plaintiff respectfully prays that this Court enter judgment for damages
against Harris Defendants, award Plaintiff its costs, prejudgment interest, and any further relief
that this Court deems just and proper.

Count I1
Breach of Implied Covenant of Good Faith and Fair Dealing

47. Plaintiff repeats and re-alleges the allegations contained in paragraphs 1 through 32.

48.  Harris Defendants purchased Product Order Form 1002 from CrossPointe, LLC, including
all the rights, obligations and liabilities under that contract.

49. Harris Defendants were required under applicable law to deal with Plaintiff in good faith
and to deal fairly with Plaintiff regarding Product Order Form 1002.

50.  Harris Defendants’ conscious and deliberate acts include but are not limited to (a)
repeatedly delivering inferior, ill-performing, or non-functional software components; (b)
repeatedly promising full performance of Product Order Form 1002; and (c) repeatedly extending

schedule delivery dates constituting a violation of the implied covenant of good faith and fair
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dealing.

51.  Harris Defendants failed to timely and effectively develop, deliver and implement the new
software.
52.  Harris Defendants’ breach of implied covenant of good faith and fair dealing has deprived

the Plaintiff of the benefits of Product Order Form 1002.
53.  Plaintiff has suffered damage as a result of Harris Defendants’ violations of the implied
duty of good faith and fair dealing.

WHEREFORE, Plaintiff respectfully prays that this Court enter judgment for damages
against Harris Defendants, award Plaintiff its costs, prejudgment interest, and any further relief
that this Court deems just and proper.

Count 111
Fraud (In the Alternative)

54. Plaintiff repeats and re-alleges the allegations contained in paragraphs 1 through 32.

55.  Atthe time of the APA, Harris Defendants knew or should have known of the scope of the
work defined in Product Order Form 1002, the status of development, delivery and implementation
of the new software, and CrossPointe’s failure to meet the terms of Product Order Form 1002.

56.  Harris Defendants knew or should have known that they could not comply with the terms
of the contract, could not develop, deliver or implement the contracted new software and otherwise
lacked the capability to fully perform the contract.

57. Harris Defendants knowingly made fraudulent statements regarding satisfaction of Product
Order Form 1002. Harris Defendants fraudulently assured Plaintiff that they would complete the
development, delivery and implementation of the new software in accordance with the terms of

Product Order Form 1002.
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58.  Inconjunction with these fraudulent representations, Harris Defendants proposed timelines
for performance of the contract. Harris Defendants knew or should have known the proposed
timelines could not be met. Despite knowing that they could not effectuate development, delivery
and implementation of the new software, Harris Defendants repeatedly requested timeline
extensions attendant to continued assurances of full performance of the contract.
59.  Harris Defendants intended their fraudulent representations to induce Plaintiff to act on
those fraudulent representations.
60.  In reliance on those fraudulent representations, Plaintiff agreed to and permitted Harris
Defendants time well outside the contractual terms to perform the contract.
61.  Plaintiff suffered damages in justifiable reliance on the fraudulent representations of Harris
Defendants.

WHEREFORE, Plaintiff respectfully prays that this Court enter judgment for damages
against Harris Defendants, award Plaintiff its costs, prejudgment interest, and any further relief
that this Court deems just and proper.

Count IV
Negligent Misrepresentation (In the Alternative)

62. Plaintiff repeats and re-alleges the allegations contained in paragraphs 1 through 32.

63.  Harris Defendants purchased Product Order Form 1002, including all the rights, obligations
and liabilities under the contract.

64. At the time Harris Defendants purchased Product Order Form 1002, Harris Defendants
knew or should have known the scope of the work defined in Product Order Form 1002, the status
of the development, delivery and implementation of the new software, and CrossPointe’s failure

to meet the terms of Product Order Form 1002.
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65.  In addition, Harris Defendants knew that approximately one-third of the contracted new
software had been developed, with nearly all of it in the testing phase. Harris Defendants also
knew or should have known that development of the larger components of the new software had
not begun.

66.  Harris Defendants repeatedly reassured Plaintiff that they would complete development,
delivery and implementation of the new software.

67. In conjunction with these representations, Harris Defendants proposed timelines for
performance of the contract which it knew or should have known could not be meet.

68.  Harris Defendants were negligent in making these representations which they knew or

should have known were false.

69.  Harris Defendants intended the Plaintiff to rely on these negligent representations.
70.  Plaintiff justifiably relied on Harris Defendants’ negligent misrepresentations and was
damaged.

WHEREFORE, Plaintiff respectfully prays that this Court enter judgment for damages
against Harris Defendants, award Plaintiff its costs, prejudgment interest, and any further relief
that this Court deems just and proper.

Count V
Unjust Enrichment (In the Alternative)

71. Plaintiff repeats and re-alleges the allegations contained in paragraphs 1 through 32.

72. Plaintiff entered into Product Order Form 1002 with CrossPointe, LLC for the
development, delivery, implementation and maintenance of new software.

73. Plaintiff paid CrossPointe, LLC for the development, delivery and implementation of new

software, a total of $4,150,000.00 by December 2014. In addition, in 2013 and 2014, Plaintiff
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paid CrossPointe, LLC $400,000.00 in maintenance fees for Product Order Form 1002 and
$720,000.00 for Product Order Form 1001.
74.  In June 2015, Harris Defendants purchased Product Order Form 1002 from CrossPointe,
LLC in an APA, including all the rights, obligations, and liabilities under that contract.
75. At the time of entering into the APA, Harris Defendants knew or should have known the
scope of the work defined in Purchase Order Form 1002, the status of the development, delivery
and implementation of the new software, and CrossPointe’s failure to comply with the terms of
the contract.
76. Plaintiff paid Harris Defendants maintenance fees for Product Order Forms 1001 and
1002. At the time maintenance fees were paid, the new software had not been developed, delivered
and implemented as set forth in Product Order Form 1002.
77.  Harris Defendants voluntarily accepted and retained payments under the contract.
78.  Plaintiff has not received the contracted new software. Fractional and varied components
have been developed and delivered to Plaintiff. Those delivered components contain significant
implementation, functionality and efficiency problems, do not meet the design objectives of the
contracted new software, and otherwise fall below the standards, conditions and requirements of
the contract.
79.  Harris Defendants have been unjustly enriched and retention of the benefit would be
inequitable.

WHEREFORE Plaintiff respectfully prays that this Court enter judgment for damages
against Harris Defendants, award Plaintiff its costs, prejudgment interest, and any further relief

that this Court deems just and proper.
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Count VI
Florida Deceptive and Unfair Trade Practices Act (In the Alternative)

80. Plaintiff repeats and re-alleges the allegations contained in paragraphs 1 through 32.
81. Harris Defendants’ deceptive, unfair and commercially deceptive acts include, but are not
limited to, a) Harris Defendants’ knowledge that they could not develop, deliver and implement
the new software; b) Harris Defendants’ repeated assurances to Plaintiff that they would fully
perform the contract and set compliance timelines which they knew could not be met; and c¢) Harris
Defendants’ failure to develop, deliver and implement the new software, and repeated requests for
timeline modifications in order to deceive Plaintiff regarding the status of the new software.
82. Harris Defendants acted in a deceptive and unfair manner and are in violation of the Florida
Deceptive and Unfair Trade Practices Act, Florida Statute 501.204 et seq.
83. As a result of the Harris Defendants’ actions, Plaintiff has suffered damages.
84. Plaintiff is entitled to an award of attorney’s fees and costs pursuant to section 501.2105,
Florida Statutes.

WHEREFORE, Plaintiff respectfully prays that this Court enter judgment for damages
against Harris Defendants, award Plaintiff its attorney’s fees and costs, prejudgment interest, and
any further relief that this Court deems just and proper.

Count VII
Promissory Estoppel (In the Alternative)

85.  Plaintiff repeats and re-alleges the allegations contained in paragraphs 1 through 32.

86.  Harris Defendants knew or should have known the scope of the work defined in Purchase
Order Form 1002, the status of the development and implementation of the new software, and
CrossPointe’s failure to comply with the terms of the contract.

87. Harris Defendants repeatedly promised full performance of Purchase Order Form 1002.
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88.  Harris Defendants knew or should have known that they could not comply with the terms
of the contract, could not develop, deliver or implement the contracted new software, and
otherwise lacked the capability to fully perform the contract.
89.  Along with its assurances of full performance of the contract, Harris Defendants repeatedly
asserted timelines for development, delivery and implementation of the new software. Harris
Defendants failed to meet those timelines, resulting in Harris Defendants’ proposing repeated
modifications to the timelines. Timeline modifications were coupled with Harris Defendants’
continued assurances of full performance of the contract.
90.  Harris Defendants knew or should have known the proposed timelines could not be met.
91.  Harris Defendants knew or should have reasonably expected its repeated promises,
assurances, and representations would induce Plaintiff to action or forbearance.
92. Harris Defendants’ repeated promises and assurances induced Plaintiff to action or
forbearance. In reasonable reliance on Harris Defendants’ representations, Plaintiff forbore its
rights under Product Order Form 1002.
93.  Injustice can be avoided only by enforcement of the promises, assurances, and
representations against Harris Defendants.
94.  Plaintiff’s detrimental reliance on Harris Defendants’ promises and assurances have caused
damages.

WHEREFORE, Plaintiff respectfully prays that this Court enter judgment for damages
against Harris Defendants, prejudgment interest, and any further relief that this Court deems just

and proper.
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Count VIII
Rescission (In the Alternative)

95.  Plaintiff repeats and re-alleges the allegations contained in paragraphs 1 through 32.

96. Plaintiff entered into Product Order Form 1002 with CrossPointe, LLC for the
development, delivery, implementation and maintenance of new software.

97. Plaintiff paid CrossPointe, LLC for the development, delivery and implementation of new
software, totaling $4,150,000.00 by December 2014. Additionally, in 2013 and 2014, Plaintiff
paid CrossPointe, LLC $400,000.00 in maintenance fees for Product Order Form 1002 and
$720,000.00 for Product Order Form 1001.

98. In June 2015, Harris Defendants purchased Product Order Form 1002 from CrossPointe,
LLC in an APA, including all the rights, obligations, and liabilities under that contract.

99. At the time of entering into the APA, Harris Defendants knew or should have known the
scope of the work defined in Purchase Order Form 1002, the status of the development, delivery
and implementation of the new software, and CrossPointe’s failure to comply with the terms of
the contract.

100. Harris Defendants failed to develop, deliver and implement the new software.

101.  Plaintiff timely paid Harris Defendants maintenance fees for Product Order Forms 1001
and 1002. At the time maintenance fees were paid, the new software had not been developed,
delivered and implemented as set forth in Product Order Form 1002.

102.  Harris Defendants voluntarily accepted and retained payments under the contract.

103.  Harris Defendants knew or should have known that they could not comply with the terms
of the contract, could not develop, deliver or implement the contracted software, and otherwise

lacked the capability to fully perform the contract.
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104.  Harris Defendants knowingly made false statements and intentionally concealed material
facts regarding performance and satisfaction of Product Order Form 1002. Harris Defendants
falsely assured Plaintiff that they would complete the development, delivery and implementation
of the new software specified in Product Order Form 1002.
105. Inconjunction with these representations, Harris Defendants repeatedly proposed timelines
for performance of the contract which it knew or should have known could not be met. Despite
knowing that they could not effectuate development, delivery and implementation of the new
software, and despite having repeatedly failed to meet proposed performance timelines, Harris
Defendants continuously assured Plaintiff they would fully perform the terms of the contract.
106.  Plaintiff has given notice to Harris Defendants of its intention to rescind the contract based
on Harris Defendants’ failure to perform the contract. Further, Plaintiff intends service of
summons of this complaint to serve as notice of rescission of the aforementioned contract. Plaintiff
hereby offers to restore all consideration furnished by Harris Defendants under the contract, on
condition that Harris Defendants restore the consideration furnished by the Plaintiff in the sum of
$5,500,000.00, inclusive of maintenance fees.
107.  Plaintiff has no other adequate remedy at law and is entitled to the right of rescission.
WHEREFORE, Plaintiff respectfully prays that this Court enter a judgment of rescission

as to Product Order Form 1002 and provide such other relief that this Court deems just and proper.
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Respectively submitted on August 18, 2017.
Sincerely,

WIDERMAN MALEK, PL
1990 W. New Haven Ave., Ste. 201
Melbourne, Florida 32904

Tel. (321) 255-2332

Fax (321) 255-2351

Primary email:
Scott@USLegalTeam.com
Secondary email
MGushiken@USILegalTeam.com
Kerri@USLegalTeam.com
Jessica@USLegalTeam.com
Rebecca@USLegalTeam.com

Scott D. Widerman, Esquire
Florida Bar No. 0585823
Mark D. Gushiken, Esquire
Florida Bar No. 0125401
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Exhibit "A"

CrossPointc Master License Agrecment
Number: 1001

The following Master Terms and Conditions contained in this Agreement (“T&C’s" or
“Agreement”) supplement and govern each Product Order Form Software End User
Agreement (“Product Order Form™) entered into at any fime between CrossPointe, Inc,
(*CrossPointe™) and the Client identified below (*Client?). CrossPointe and the Client are
individually referred to herein as a “Party” or collectively as the “Parties.”

1. Definitions. Unless the context otherwise requires, the following definitions shail apply and
are in addition to the definitions contained in other parts of this Agreement and in each Product
Order Form:

“Agreement” means these T&C’s and each Product Order Form referring to these T&C’s
and entered into by the Parties,

#CrossPointe Supported Products” or “Products” means the products specified by
CrossPointe in a Product Order Form for as long as those products are eligible for Support
by CrossPointe under Section 4 of this Agreement during the Support Period.

“Intellectual Property Rights™ means all copyrights, patent vights, confidentiality rights,
trade secref rights and trademark rights,

“License Fee” means the amount (o be paid by the Client for the components of the System
as identified in the Schedule.

“License Term” is perpetual, unless a shorter ierm is specified in a Produet Order Form or
the License is terminated pursuant to the Agreement.

“Major Release™ means the version of a CrossPointe Supported Product denominated hy
the number before the decimal point in the release designation (e.g., 4.0 and 5.0 arc each
different Major Releases).

“Operating System” shall mean the third party foundation software required fto
communicate with the Client’s computer hardware as identified in the Schedule.

“Price"” nmeans the total amount of License and Scrvice Fees for the System as specified in
the Client Product Order Form.

“Schedule” means the Product Order Form or Forms initially attached hereto, and/or
subsequently added by consent of the Parties, which identify the elements of the System to
be provided and the Services to be performed by CrossPointe or a third party under this
Agreement.

“Services” means each of the types of services identified in a2 Product Order Form and

rendercd by CrossPointe daring the period identified in that Product Order Form which
may include training, maintenance, implementation services and conversions,
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“Services Fees” means the particular fees for specific services identified in the Product
Order Form.

“Software” shall mean the CrossPointe Supported Products or Products (including
modifications and enhancements [and source and object code if the Client’s Product Order
Form calls for an in-house stand alone installation of the Software]) that comprise the
proprietary application software and its accompanying documentation as identifted in the
Schedule.

“Software Malntenance Agreement” means an annual software support and maintenance
coniract between CrossPointe and the Client in consideration for such percentage of the
then current License Fees of the CrossPointe Supported Products identified in the Product
Order Form.

“Subscription Services™” means each of the types of services identified in a Product Order
Form and rendered by CrossPointe during the subscription period jdentified in that
Product Order Form, (Support is not 2 Subscription Service.)

“Support Period” means the initial perfod of Support specified in a Product Order Form
(60 days unless otherwise specified) and commencing on the jnitial delivery of the
CrossPointe Supported Products (“Initial Support Period™).

“System” shall mean the Software, Operating System and Third Party Software.

“Third Party” means the applicable third party owner of Products that are delivered to the
Client under the Agreement or separate agreement with the third party owner.

“Third Party Software” shall mean proprietary software owned and supplied by third
parties or to be supplied by CrossPolnte as identified in the Schedule,

2. License. In accordance with the terms herein, CrossPointe grants to Client and the Client
accepts from CrossPointe a personal, nonexclusive and nontransferable license to use the
Software (including afl object, source and executable codes related thereto if the Client’s
Product Order Form calls for an in-house stand alone installation of the Software) or provide
the Client with a functional Application Service Provider Heense with respect to the Software (i
the Client’s Product Order Form calls for an “Application Service Provider” license) and/or
System, as the case may be, within Brevard County, Florida, subject to the conditions and
restrictions contained herein, with only up to the maximum concurrent users and maximum
seats - per Subscription agreement as shown in the Product Order Form applicable, unless and
until terminated hereunder. Client shall be entitled to lcense additional concurrent users at
CrossPointe's then prevailing rates by written agreement of the parties. Except as otherwise
provided in this Agreement, the Software and/or System shall be used only for Client’s internal
business needs. Except as otherwise provided in this Agreement, Client shall not permit any
thivd party, to use the Software and/or System nor shall the Client grant any sublicense for the
use of the Software and/or System. All modifications, enhancements and updates to the
Software provided by CrossPointe shall become part of the Software and be subject to the
terms and conditions herein (the “License”);
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a. InstaBlation and Use. The Client, or a third party service provider retained by the Client
and certified by CrossPointe, may: i) install the Software upon computer hardware
equipment owned or leased by such Client (if the Client's Product Ordexr Form calls for an
in-house stand alone installation of the Software) or ii) provide the Client with a functional
Application Service Provider license with respect to the Software (if the Clent’s Product
Order Form calls for an “Application Service Provider” license (defined as a centrally-
hosted implementation of CrossPointe’s Software which is shared by multiple end-user
accounts) of the Software, in each case with the Client’s use of the Sofiware being only for
the internal business needs of the Client, The Client acknowledges that its use of the Software
and/or Third Party Software may be subject to additional licensing terms from the relevant
Third Party, and that the Clent is authorized to use the Software and Third Party Software
subject to the terms of this Agreement and such additional licensing terms.

b. Software Copies. AH copies of the Software (whether made by the Client or provided by
CrossPointe) are subject to the provisions of this Agreement. The Client must maintain an
accurate record of the locations of all copies of the Software, which record may be inspected
by CrossPointe at any time.

¢ Documentation Copies. The Client may make a reasonable number of copies of the
CrossPointe Documentation. The Client may not copy Third Party Documentation unless
specified in an addendum provided by the Third Party.

d. Third Party Products Sublicensed by CrossPointe. The Third Party Products sublicensed
by CrossPointe may be used only with the Software and Systems shown on the applicable
Product Order Form. If the reseller agreement terminates between CressPolnte and a Third
Party: (1) the Client may continue to use all Third Party Products under the License for the
License Term and (2) that Third Party will continue to be a third party heneficiary 1o the
Agreement and may enforce its yights under the Agreement as the licensor of that Third
Party’s Product sublicensed by CrossPointe to the Client or the Third Party may enter intoa
distinct contract with the Client.

¢. Product Exchange. During the Support Period CrossPointe will fuifill Client’s request to
exchange the CrossPointe Supported Products for other avajlable CrossPointe Supported
Products that have pricing, features amd functionality similar to the Products Licensed by
Client (as reasonably determined by CrossPointe).

f. Software Modifications, The Client may use the CrossPointe Products to develop, own
and use (for only the Internal business mneeds of the Client) fnterfaces, Software
modifications, or enhancements. CrossPointe and its Third Partles will continge to own all
Intellectual Property Rights to any object code, executable code or source code developed by
CrossPointe or its Third Parties (in any language translation whether or not developed by
CrossPointe or its Third Parties). This Agreement and the Clent will not restrict
CrossPointe’s or its Third Parties’ Independent development, use or licensing of any type of
software. Unless authorized by separate agreement, the Client will not modify Third Party-
owned Products unless otherwise agreed to in a separate Third Party License Addendum.
Client developed software which enhances, supports, or modifies the CrossPointe Products
(“Client Modifications”) shall be owned by Client and shall promptly be submitted to
CrossPointe for its review and analysis. Each such Client Modifications may be used by
CrossPointe for its own use and for use by CrossPointe’s other customers as a perpetual,
Irrevocable, nonexclusive right and license; provided, however, if CrossPolnte, in its sole
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discretion, decides te incorporate such Client Modifications into CrossPointe’s standard
product offerings or CrossPointe’s Supported Products which CrossPointe makes available
to its other customers, then Client may continue to use such Client Medifications pursuant to
the License granted in this Agreement. Notwithstanding the foregoing, should CrossPointe
incorporate such Client Modiffcations into its standard product offerings or its Supported
Products then Client, by its execution of this Agreement, frrevocably assigns to CrossPointe
all right, title and legal interests (including all rights of copyright, patent, and other
intellectual property rights) in and to the Client Modifications, absolutely and in fee simple,
including, but not limited to the right of perpetual, irrevocable, nonexclusive use and license
and sublicense rights with respect to the Cifent Modifications, for its and its future
customers’ benefit, in each and all manner and circumstance, without any compensation due
or payable to Client for such ownership rights with respect to all Client Modifications,

g- Restrictions. The Client may not rent, lease or re-license the Software or use the Software
to provide data processing, outsourcing, service bureau, hosting services or training to third
parties. The Client will retain and fnclude on each copy of the Software, all titles,
trademarks, and copyright and restricted rights notices. The Client will not disassemble,
decompile, decode or reverse engineer the Software, except as expressly permitted by
applicable law or contract for the CrossPointe Products. The restrictions in the Agreement
concerning the use and confidentiality of the Software extend to any updates, upgrades,
enhancements, new releases or support materials related to the Software and provided by
CrossPofnte or its Third Partles. Client is responsible for compliance with the Agreement by
each member and employee of the Client, each uger and any third party service provider
retained by Client.

h. U.S. Government restricted rights. If Licensee is acting on behalf of any unit or agency of
the Unjted States Government (“Government”), the following provisions apply: (1) the
software and documentation are provided to the Government with Restricted Rights, (2)
use, duplication or disclosure by the Government is subject to restrictions as set forth in
subparagraph (c)(1)(ii) of the Rights in Technical Data and Computer Software clavse at
DFARS 252.227-7013 and subparagraph (c)(2) of the Commercial Computer Software -
Restricted Rights clause at FAR 52.227-19,

i. Price and Payment. Client shall pay CrossPointe for the Software License granted herein,
in the manner and as specified to in the initial and/or any subsequent Product Order Forms
executed by Client pursuant to this Agreement (collectively the “Product Order Price”).

All payments hereunder shall be made in United States Dollars. Unless otherwise stated
herein, all invoices shall be due and payable within thirty (30) days of date of invoice, On
any invoice not paid within sixty (60) days, CrossPointe may assess and Client shall pay a
service charge accruing thereafter until the date of payment equal to the lesser of: (i) the
rate of one and one-half percent (1.5%) per month or (fi) the maximum lawful interest rate
applicable. In the event Client’s account is in arrears for more than ninety (90) days for
ANY reason, CrossPointe shall be entitled to immediately place Client on support hold. No
Services, including Subscription Services, will be provided while Client is on support hold.
Client shall remain on support hold until Client’s account is paid current.

If the Client fails to pay the Product Order Price and/or License Fees (but not with respect to
any failure of Client to pay any maintenance fees) and persists in such faflure to pay the
Product Order Price and/or License Fees for thirty (30) days after recelving written notice
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thereof from CrossPointe, CrossPointe may terminate this Agreement and declare any
unpaid amounts owed hereunder immediately due and payable. Client Modifications made
to the Software by the Client with CrossPointe’s advice or counsel shall be Client’s or
CrossPointe’s property, as the case may be, pursuant to the circumstances described in
Section 2(f) of this Agreement. Any modifications, enhancements or changes made to the
Software by CrossPointe, whether under agreement with the Client or otherwise, shall be
CrossPointe’s sole property. Client Modifications made to the Sofiware shall be subject to
CrossPointe’s warranty only if and when such changes are incorporated into the Software,
CrossPointe’s standard product offerings or CrossPointe’s Supported Products, as generally
distribuied to CrossPointe’s other customers, Upon any termination of this Agreement
pursuant to this paragraph, the Client shall discontinue its use of, and shall return within 10
days, all coples of the Software and Documentation then in its possession. The Client’s
obligation to pay accrued charges and fees and to protect the confidentiality of the Software
and Documentation shall survive termination, Cancellation of the license granted hercunder
shall be in addition to and not in lieu of any other remedies available to CrossPointe. Any
such termination shall also terminate CrossPointe's and Third Party Vendors’ warranty and
indemnity obligations and labilities.

3. Deliveries and Installation. Promptly after receipt of the down payment of the Product
Order Price, CrossPointe will deliver to the Client one copy of the Software (if the Client’s
Product Order Form calls for an In-house stand alone installation of the Scftware) and one copy
of the Documentation. Except to the extent otherwise agreed to separately In writing by the
Parties, the Client is responsible, at its expense, for installation of the Software (if the Client’s
Product Order Form calls for an in-house stand alone installation of the Software), user
training, data conversion and other services.

4. Support by CrossPointe. During the Support Period, CrossPointe will provide the Client the
following support (“Support”):

2. Repair, replace or provide The Client with an upgrade of the CrossPointe-Supported
Products to comply with the Product Warranty under Section 7.

b. Make CrossPointe’s standard telephone support available to persons authorized by the
Client, including general technical information and assistance with problem determination,
isolation, verification and resolution during the hours of 8 a.m. to 8 p.m. EST (excluding
weekends and CrossPointe designated holidays).

c. Provide the Client updates, enhancements and new releases of the CrossPointe
Supported Products when generally made available by CrossPointe for installation and use
by the Client. (1) CrossPointe will provide support for the immediate prior Major Release
for a period of 12 months after general availability of the then current Major Release, (2)
CrossPointe will alert Client at least 6 months before the scheduled termination of Support
and the Product Warranty for any Major Release. CrossPointe may immediately terminate
Malatenance and the Product Warranty for all CrossPointe Supported Products if Client
does not renew Support for the CrossPointe Supported Products designated on a Product
Order Form. Client may elect to purchase at Client’s expense from the applicable Third
Party available suppert for the Third Party Products specified in a Product Order Form as
not maintained or supported by CrossPointe. CrossPointe will have no obligation o provide
support for any Client Modifications until such time as such Client Modifications have been
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-

incorporated into the CrossPointe Supported Products which have been made available to
other CrossPointe customers.

d.  CrossPointe shall exercise reasonable skill and care in the provision and performanceof
support. Dates given for performance of Services are good faith estimates only.

e,  Totheextent it is included in the Product Order Form, CrossPointe will provide routine
Support for the Third Party Software. In addition, CrossPointe shall communicate with the
respective Third Party in an attempt fo obtain and provide to Client any applicable
corrections to the Third Party Software. The Client shall, however, be responsible for
ensuring that key personnel and new staff additions are properly trained on the use and
general maintenance of the Third Party Software.

Client Responsibflities. CrossPointe Support and the Product Warranty require that:

a.  Client shall ensure its hardware is kept in good working order in accordance with the
manufacturer’s recommendations and requirements.

b.  Client shall identify and provide "key" individual contacts who have been approved by
CrossPointe to serve as Client’s first line of support on routine System issues for the Client’s
aunthorized users and to serve as a liaison between the Client and CrossPointe on the issues
which need to he communicated to CrossPointe.

¢ Client shall provide CrossPointe access to the Client’s system via a mutually agreed
upon mefhod. Such access shall allow CrossPointe to conduct an audit of the Software as
required by CrossPointe, from time to time, and to support, menitor and test Client's system.

d. Ciient shall take all reasonable steps to ensure that no virus is loaded on the System.
Yirus diagnosis and removal services are not covered by Support and are billable at
CrossPointe’s then prevailing rates,

e, Client shall install all new releases of the Soffware within 12 months after being
provided by CrossPointe, If the installation of a new release of Software also requires a new
release of the Operating System or Third Party Software, the Client shall also install such
new release(s) at the same time that it installs any such new release of the Software, so that
the newly supported CrossPointe release will be functional.

f.  The Client shall be responsible, to the extent Client deems necessary, for the following,
unless otherwise set forth in the Schedule: adherence to specified electrical requirements;
running all cable and phone connections for the System; all data conversion, media, and
other charges related to the transfer of the Client's data; all nefworking design and
administration charges relating to the set-up and support of the Client’s network.

g The Client shall use the Software and Third Party Software only in accordance with the
terms and conditions set forih in this Agreement. Third Party Software and CrossPointe
Software may only be used within Brevard County, Florida or on portable hardware owned
by the Client and utilized by its employees.

h. The Client shall provide CrossPointe reasonably available information and technical
assistance.
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i.  'The Client’s installation of all or any part of the Software shall be in accordance with
the Documentation.

j-  If CrossPointe reasonably determines that a Client repovted problem is either (1) not
caused by the CrossPointe Supported Products or (2) due to the Client’s modification of the
Products or noncompliance with the Documentation, and CrossPointe is reasonably able to
correct the problem at Client’s request, then Client will relmburse CrossPointe for that
requested correction at CrossPointe’s then current hourly rates (CrossPointe will notify
Client before incurring those expenses).

6. Service Fees, Renewal and Reinstatement. [This Section 6 pertains only to CrossPointe
Supported Products having a perpetual License Term. Service fees for CrossPointe Supported
Products that have a shorter, stated License Term, are payable in the amounts and on the
periodic payment dates described in the Product Order Form for those Products.} Thereisno
Service Fee for the CrossPointe Supported Products during the Initial Support Period. While
CrossPointe provides Support to other Clients, Client may renew Support for the CrossPointe
Supported Products for one-year renewal periods by paying CrossPointe the applicable
amounts under this Section 6 and the Product Order Form. CrossPointe will inveice the Client
approximately 90 days before the end of the then current Support Period and notify the Client
of non-payment approximately 10 days before the Support renewal date. CrossPointe may
terminate Support if all past due, undispuied involces are not pald by the Support renewal date.
The Product Order Form states the initial fee after the Initial Support Period and relevant dates
for annuat Support of the CrossPointe Supported Products (excluding Third Party Products).
Where applicable, fees for each Third Party Product supported by CrossPointe after the Initial
Support Period will be included on the Product Order Form, Client will reimburse CrossPointe
for reasonable travel and out-of-pocket expenses incurred when rendering on-site Support or
Product Warranty services (CrossPointe will notify Client before incurring those expenses). If
Support has terminated because of non-renewsal or , and Client desires to reinstate Support,
CrossPainte will reinstate available Support within 24 montlis after termination of Support if
Client pays CrossPointe: (a) all undisputed invoices and (b} the annual Support fee for the next
one year Support Period.

7. Product Warranty, During the Support Period CrossPointe warrants that (the “Product
Warranty”);

Media. The Product media as provided by CrossPointe will be free of material defects.

Viruses, Before Product delivery by CrossPointe, CrossPointe will use up-to-date,
commerclally available virus scanning and cleaning products, and will not, based on the
results of that scanning and cleaning, deliver to the Client Products containing any computer
viruses, time bombs, harmful and malicious data, or other undocumentéd programs which
inhibit Product use and operation. When properly installed, the unmodified Software
provided by CrossPointe for the CrossPointe Supported Products will operate materially and
substantially as described in the Documentation for that Software,

THE WARRANTIES REFERENCED IN THIS AGREEMENT ARE IN LIEU OF ALL
OTHER WARRANTIES, EXPRESS OR IMPLIED, INCLUDING IMPLIED
WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR
PURPOSE. CROSSPOINTE DOES NOT WARRANT THAT THE SOFTWARE IS FREE
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OF NONMATERIAL DEFECTS. CROSSPOINTE DOES NOT REPRESENT THAT THE
SYSTEM WILL MEET CLIENT’S REQUIREMENTS OR THAT THE OPERATION OF
THE SOFTWARE WILL BE UNINTERRUPTED OR ERROR FREE.

8. Title.

a. CrossPointe warrants that it owns all rights, titles, and interests in the CrossPointe
Supported Products and the software used by CrossPointe for the Subscription Services, or
has the authority by license, sufficient to grant Client the License and fulfill CrossPointe’s
obligations under the Agreement. Client's exclusive remedies for the breach of this Section 8
by CrossPointe are described in Sections 9 and 11.

b.  The Software, Third Party Software, Operating System, all programs developed by
CrossPointe for the Client hereunder, and all copies thereof are proprietary to CrossPointe
or the respective Third Party and title thereto remains with CrossPointe or such Third
Party. All applicable rights to patents, copyrights, frademarks and trade secrets in the
Software, Third Party Software, Operating System or any programs developed by or at
Client’s request are and shall remaln in CrossPointe or the respective Third Party. Client
shall not modify, reverse engineer, assemble or decompile, in whole or in part, the Third
Party Software or Operating System. Client shall not sell, license, transfer, publish, disclose,
display or otherwise make available the Software, Third Party Software or Operating
System or copies thereof to any other party, individual or enfity. Client agrees to secure and
protect the Software, Third Party Software and Operating System and copies thereof in a
manner consistent with the maintenance of CrossPointe’s and/or the third party’s rights
therein and to take appropriate action by instruction or agreement with its employees or
consultants who are permitted access to the Software, Third Party Software or Operating
System to satisfy iits obligations hereunder. Violation of any provision of this paragraph
shail entitle CrossPointe to terminate this Agreement and the Software, Third Party
Software and Operating System licenses granted hereunder.

9. Remedies. The Client's exclusive remedies for breach of the Product Warranty or Support
are;

a. CrossPointe will provide Support to repair or replace the Products to enable the
Products to comply with the Product Warranty.

b. If CrossPointe does not comply with Section 9(a) within the Cure Period (as defined
below), the Client may recover direct damages for the CrossPointe Supported Products
subject to the damage claim, including up to a refund of the License Fees or Service Fees
paid by the Client to CrossPointe, subject to the time perfods and limitations described in
Section 14. Client may also elect to terminate Support, the Subscription Services, the License
or the Agreement if CrossPointe’s breach is not cured within the Cure Period. CrossPointe
may terminate the License and the Agreement if the undisputed License Fees are not paid by
the Client within 30 days after notice of Iate payment or if the Client does net cure any other
material breach of the Agreement within 90 days after notice of breach. CrossPointe may
terminate Support and any Subscription Services if CrossPointe’s undisputed invoices are
not paid within 30 days after notice of late payment, Upon termination of the License by
CrossPointe for non-payment of the Product Order Price, the License Fees or Service Fees,
then Client shall promptly destroy or return the Products to CrossPointe (Third Party
Products must be returned to CrossPointe or applicable Third Party within 10 days of the
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termination notice). If the License and the Agrecment terminate as described in this Section
9 other than for non-payment of the Product Order Price, the License Fees or Service Fees,
then Client shall (if the Client’s Product Order Form calls for an in-house stand alone
installation of the Software) be permitted to retain and continue its right to use, for its use
only, the source, ohject and executable Software codes, pursuant to the term, restrictions and
conditions contained in this Agreement. “Cure Period” means the period of time reasonably
required after notice from Client for CrossPointe to cure a breach in accordance with
CrossPointe’s standard Support practices. Sections 1, 2, 5, 8b, and 10 through 22 shall
survive any termination of the Agreement.

10. Confidential Information. The Client acknowledges that the System is & confidential and
proprietary trade secret of CrossPointe. The Client, including the Client’s agents and
employees, shall keep the Software and all related confidential materialsin strictest confidence,
“Confidential Information” means object code, source code and benchmark fests for the
Produets, pricing, non-standard CrossPointe contract terms, Client data and all other
information reasonably believed to be confidential, but excludes:

a. Information made available to the general public without restriction by the disclosing
Party or by an authorized Third Party;

b. Information known to the receiving Party independent of disclosures by the disclosing
Party;

c. Information independently developed by the receiving Party without access to or use of
the disclosing Party’s Confidential Information; and

d. Information that the receiving Party may be required to disclose pursuant to subpoena
or other lawful process, provided that the receiving Party notifies the disclosing Party ina
timely manner to allow the disclosing Party to appear and protect its Interests, and such
disclosure complies with applicable law.

Client’s Confidential Information also excludes any new features or functionality suggested
by Client for the Products or Subscription Services. The Parties will use reasonable efforts to
keep each other’s Confidential Information secret and will use that information oaly to fulfill
the rights and obligations under the Agreement. Either Party may disclose in confidence the
other Party’s Confidential Information on a need-to-know basls to other persons within the
control of the disclosing party, and the Party making that disclosure will be responsible for that
person’s compliance with these restrictions on disclosure and use.

11, Infringement Indemnity and Remedies. CrossPointe will, at its expense, retain counsel and
defend any suit or claim brought against the Client and will indemnify the Client against any
Third Parly damage claims that the CrossPointe Supported Products as delivered by
CrossPointe or software used by CrossPointe for the Subscription Services infringe upon any
Third Party’s Intellectual Property Rights enforcesble under Canadian, United States or state
law or international copyright treaty, if Client: (a) promptly notifies CrossPofnte after Client
learns of the suit or claim, and no delay by Client in providing that notice materially prejudices
the rights of CrossPointe; (b) gives CrossPointe authority to defend or settle the suit or claim
(provided that CrossPointe does not agree to any settlement that materially prejudices Client);
(c) gives CrossPointe all available non-privileged information reasonably requested by
CrossPointe concerning the suit or claim; and (d) complies with this Section 11 and reasonably
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cooperates with CrossPointe In the defense (CrossPointe will reimburse CHent’s reasonable out
of-pocket costs of that requested cooperation), The Client may also retain counsel to participate
in the defense (" Client’s Counsel"). CrossPointe will reimburse Client for the reasonable fees
and expenses of Clieat's Counsel only if CrossPointe fafls to continue to retain legal counsel as
required by this Section 11. CrossPointe shall have the right to control the defense of all such
claims, Iawsuit and other proceedings. In no event shall Client make any prejudicial statement
in relation therefo, or settle any such claim, lawsuit or proceeding without CrossPointe's prior
written approval. Client shall, if and when requested by CrossPointe, and at CrossPointe's
expense, promptly provide all needed assistance in the defense of such claims. If as a result of
any claims of infringement by the Software against any patent, copyright, license or the
property right of a Third Party, CrossPointe or Client is enjoined from using the Software, or if
CrossPointe believes that the Software is likely to result in a judgment of infringement,
CrossPointe at its option and expense may: (f) procure the right for Client to continue o use
the Software; (if) replace or modify the Software so as to make it non-infringing with similar
functionality; or (iii) discontinue the License granted herein and refund to Client 50% of the
respective License Fees paid hereunder with respect only to the software component of the
System deemed likely in a judgment of Infringement and which has been paid during a three
year perfod prior to CrossPointe making this election under Section 11. CrossPointe will have
no obligations or liability for any suit or claim of infringement based on the Client’s use of a
superseded or Client-altered release of the CrossPointe Supported Products to the extent that
the obligation or Hability will be voided by the use of a then current release of the CrossPointe
Supported Products which CrossPointe provides to Client. Client will reasonably cooperate
with CrossPointe to mitigate infringement damages. The forepoing states the entire, sole, and
exclusive liability of CrossPointe with respect to infringement on any Third Party property
rights by the Software or any parts thereof. This indemnity shall not apply if the infringement
is caused in whole or in part by modifications to the System made by Client or other non-
CrossPointe personnel; nse of the Software in a manner other than in accordance with the
Agreement or use of the Software in combination with software not supplied by CrossPointe
under the Agreement.

12. No Direct Solicitation of Employees. During the 12 months after the initial License of the
Products, neither Party (or its recruiters acting on the Party’s behalf) will directly solicit the
employment of any employee of the other Party whose job responsibilities relate to the
Products, Support or Subscription Services without written consent by both parties.
Notwithstanding the foregoing, each party bereto shall be permitted to place general
employment advertisements in any local media and shall be allowed to utilize professional
employment recruiters, as it deems advisable.

13. Excusable Delay. Neither Party will be in default of its obligations under the Agreement or
liable to the other for any noncompliance arising from causes beyond the reasonable control of
the Party, including without limitation, fires, floods, natural disasters. Each Party will use
reasonable efforts to resolve promptly any type of excusable delay.

14, Limitations of Liability. In no event will CrossPointe, CrossPointe’s Third Parties or the
Client be liable for Indirect, incidental, punitive, exemplary, special or consequential damages,
or damages for loss of profits, revenue, daia or use, incurred by either Party, whether in
contract or tort, even if the other Party has been advised of the possibility of such damages.
Neither Party will seek or apply for such damages. CrossPointe’s and its Third Parties’
aggregate linbitity for damages to the Client for the Agreement, the Products, the Product
Warranty, Support or the Subscription Services, whether in contract or tort, shall be imited to
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actual direct money damages in an amount not to exceed: (a) the License Fees pald by the
Client to CrossPointe for the Products subject to the damage claim if the claim arose within one
year after the date of the earliest Produet Order Form for those Products, (b) the most recent
annual Service Fees paid by Client to CrossPointe for the Products subject to the damage claim
if the claim arose more than one year after the date of the earllest Product Order Form for
those Products or (¢) the most recent annual Subscription Services Fees paid by Client to
CrossPointe for the Subscription Services subject to the damage claim. The Parties will each
use reasonable efforts to mitigate their damages, These limitations represent the agreed
allocation of risk. THE FOREGOING LIMITATION OF LIABILITY SEALL REMAIN IN
FULL FORCE AND EFFECT REGARDLESS WHETHER CLIENT'S REMEDIES
HEREUNDER HAVE FAILED THEIR ESSENTIAL PURPOSE.

15, Assignment. Client may not assign the License or the Agreement or transfer any rights or
obligations under the Agreement without CrossPointe’s consent under an assignment or leasing
addendum, such consent may be unreasonably withheld. Any assignment or transfer in
violation of this Section 15 is void. Any valid assignment of Client's rights and obligations in
relation to the Software will require an additional Software License Fee paid to CrossPointe at
CrossPointe’s then prevailing rates unless otherwise specified. Assignments of this Agreement
by CrossPointe shall not be made without prior notification to the Client,

16. Publicity. Either Party may (in any presentations, press releases, advertising or publicly-
disseminated materials) refer to the other Party, to the Products licensed by the Client, or to
background fnformation, including for example; CrossPointe competitors and competing
products considered by the Client, and the Client business needs and reasons for selecting
CrossPointe and its Products. Before disseminating that information publicly, the disclosing
Party will review the factual content of the disclosures with the other Party.

17. Remedies. Promptly after the written request of either Party, each of the Parties will
appoint a designated representative to meet promptly in person or by telephone to attempt to
resolve in good faith any dispute concerning the Products, Support, Subscription Services,
CrossPointe’s invoices or the Agreement, If the designated representatives do not resolve the
dispute, then either Party may request that an officer of CrossPointe and an officer of Client
meet within 15 days in person or by telephone lo review and attempt to resolve the dispute in
good faith, No litigation, arbitration or other action relating to the Products, Support,
Subscription Services, CrossPointe's involces or the Agreement may be brought: (a) if the
injured Party has not participated or agreed to participate in the above meetings or (b) if the
cause of action has been known by the injured Party more than 2 years. Each Party will pay
(without reimbursement) its own legal fees and expenses incurred in any dispute. The Parties
must comply with thisSection 17 for any dispute, controversy or claim arising ont of or relating
1o the rights and obligations of a party under this Agreement or the validity, interpretation,
breach or termination thereof, including claims seeking redress or asserting rights under
applicable law,

18, Notices. All notices required under the Agreement must be in writing and dellvered
electronically or by other method providing for proof of delivery, to the attention of the Party’s
Chief Technology Officer, at the address on the applicable Product Order Form (unless a
different address has been designated by notice to the other Party).

19. Escrow. A current version of the Software source code and the accompanying
documentation have been placed into escrow with a third party. Source code which has been
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escrowed Is eligible for release in the event CrossPointe liquidates or shall be declared bankrupt.
If Client receives source code under the above circumstances, such source code shall be deemed
to be Software and subject to the terms and conditions herein. The source code is to be used
solely for Client’s maintenance of the Software,

20. General.

a. Unless otherwise specifically agreed in writing by an authorized representative of Client
and a Vice President or higher ranking officer of CrossPointe, this Apgreement will solely
govern any present or future purchasesflicenses by Client from CrossPointe. Any
additional Schedules shall be attached and incorporated into this Agreement by reference.

b. Each party acknowledges that it has read this Agreement, understands it, and agrees to
be bound by its terms. This Agreement, along with the respective Product Order Forms and
attachments, is the complete and exclusive statement of the Agreement between the parties
with respect to the System and shall supersede all prior proposals, understandings and all
other agreements, oral and written. The terms and conditions in this Agreement shall take
precedence over the terms and conditions included in all purchase orders and other
documentation submitted by Client pursuant to this Agreement. This Agreement may not
be modified or altered except by a written instrument duly executed by both parties.

¢, Nelther party hereto shall be liable or deemed in default for any delay or failure in
performance hereunder resulting from any cause beyond its reasonable control.

d. This Agreement, and any action arising out of or related to it, shall be governed by and
construed in accordance with the laws of the State of Florida; however, except as otherwise
expressly stated herein, the parties specifically waive and disclaim the applicability of the
Uniform Commercial Code; Unfair Trade Practices Act, Uniform Electronic Transactions
Act, and Uniform Computer Information Transactions Act to this Agreement, Except for
Client and CrossPointe, no other party may sue or be sued under this Agreement.

e. I any provision of this Agreement is held to be ineffective, unenforceable or illegat for
any reason, such decision shall not affect the effectiveness, validity or enforceability of any
or all of the remaining provisions hereof, and if any provision of this agreement is held to be
ineffective, unenforceable or illegal with respect to particular circumstances, such provision
shall remain in full force and effect in all other circumstances.

f. This Agreement shall be binding upon and inure to the benefit of only the parties hereto
and their respective successors and permitted assigns.

g. The waiver or failure of either party to exercise any right provided for in this
Agreement shall not be deemed a waiver of any further right hereunder.,

h. All communications or notices permitted or required to be given or served under this
Agreement shall be in writing, shall be addressed to the other Parties at the appropriate
Party's address or as set forth below, and shall be deemed to have been duly given or served
it delivered in person or deposited in the United States mail, certified mail, return receipt
reguested.
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i. This Agreement shall become effective upon the signature hereof by an authorized
representative of the Client and CrossPointe and receipt by CrossPointe of the initial
payment specified herein,

J-  All services provided by CrossPointe will be provided as an independent contractor, and
neither Party will be, or represent itself to be, the franchiser, franchisee, agent or legal
representative of the other Party.

k. The Agreement may be amended only in writing signed by the Parties, except that
CrossPointe may, upon notice to Client and without Clients signature, amend a Product
Order Form to correct errors without increasing the License Fees, All purchase orders,
prior agreements, representatioms, statements, requests for proposal, proposals,
negotiations, understandings and undertakings concerning the Products, Support or
Subscription Services are superseded by the Agreement.

21, Jurisdiction, Service of Process. Any proceeding arising out of or relating to this Agreement
may be drought in the courts of the State of Florida, Leon County, or, if it has or can acquire
Jurisdiction, in the United States District Court for the Northern District of Fiorida, and each of
the Parties irrevocably submits to the exclusive jurisdiction of each such court in any such
proceeding, walves any objection it may now or hereafter have to venue or to convenience of
forum, agrees that all claims in respect of the proceeding shall be heard and determined only in
any such court and agrees not to bring any proceeding arising out of or relating to this
Agreement in any other court. The Parties agree that either or both of them may file a copy of
this paragraph with any court as written evidence of the knowing, voluntary and bargained
agreement between the Parties irrevocably to waive any objections to venue or to convenience of
forum. Process in any proceeding referred to in the first sentence of this section may be served
on any Party anywhere in the world.

22. Taxes and Dutfes. The charges covered by the License are exclusive of any tariffs, duties or
taxes imposed or levied by any government or governmental agency in connection with this
agreement. With the exception of taxes imposed upon CrossPointe which are based upon net
income, Client as licensee shall, unless otherwise exempt from the payment of the following
described taxes, be liable for payment of all such taxes, however designated, levied or based on
the Software, its charges or iis use or on this agreement, including without limitation state or
local sales, use, VAT, and personal property taxes,

23, Maintenance Services, The annual charges to Client for CrossPolnte’s routine software
maintenance and product support will be specified on the most recent Product Order Form.
This applies to products owned and developed by CrassPointe on the Product Order Form and
not Third Party Software maintenance fees.

24. Governing Law. This Agreement will be governed by and construed under the laws of the
State of Florida without regard to conflicts-of-laws principles that would require the application
of any other law,
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CROSSPOINTE, INC.

000, W Yeafrlo

CLIENT

BREVARD PUBLIC SCHOOLS

{Client Name}

1001

{Chient Number)

(Auth-gizcd Sigualure)

Joan M, Keebler

{Printed Name)

CEQ and President

; -(\
YAuthorized Signatargy )

Dr. Richard A, DiPatri

{Printed Name)

Superintendent

(Tide)

Nilos

{Tide}

{Date)

Post Office Box 82107

{Streer Address Line #1)

(Date}

2700 Judge Fran Jamieson Way

{Streer Addeess Line #2)

Maobile, Alabama 36689

{Client Streat Addyess Line #1)

{City, State, Postal Code}

{Client Street Address Line #2)

Viera, Florida 32940-6999

(Client City, Statc, Postut Code)

Breviard County

{Clicait Jurisdiction of lncorporation)
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Exhibit "B"

daio
eSO CES

Prepared for: Judy Preston
Associate Superintendent of Financial Scrvices
Brevard Public Schools
2700 judge Fran Jamioson Way
Viera, FL 32440 '

'SSA #13:009-PH
Approved: 4Y-9-13

Product Order Form

1002

Date Prepared: April 2, 2013

This Product Order Form 1002 is entered into by EDR, LLC, a Florida Limited Liability Company, and the
“Client” identified above (collectively “the Parties”), ard is elfective as of the date signed by C\IENT
{“EHfective Date™). it will be affixed to and become part of the Master License Agreement signed by
Brevard Public Schools on huly 17, 2002. in the event that this schedule confiicts with previsus
schedules, the most cunrent schedulé will control,

. Product Listing

[ Human Resources/Payroll

Persannel Administration | Payrol " Tiob Assignments See Below
Budget Farecasting 5taff Development {Future File}
Position Control i : L
Employee Portal — w ) _ticenseFee |
Employee Information Time & Attendance See Below
Electronic Contracts Leave Request l e ]
Financial Information S License Fee
Accounts Payable Budget Management | Project Maragerirent See Below
Accounts Receivable Budget Preparation | Purchasing
| Cash Réceipts General Ledger L L
Vendor Portal - - L L .| [LienseFee |
Onine Bid Request | ___PaymentStatus | See Befow_
Supply Chain . - License Fee
~ Capital Assets Warehouse See Below
Operatigrs ]
Enterprise information Portal (E1P) _ License Fee
Finanged {E1P) Worksteets Reporting See Below
[; Fuman Resources {EIP; Ad Hoc Query Anakytics
Payroll {EiR) Data Waiehause Dashboards

Workfiow Engirie and Praject Tasks

Licehse Fee

Role-based
inﬁividqal Level

SV J—

'_Ap'proval Queue
Department Level

scalaticn Polizy

See Below
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it. Maintenance

Maintenance will be an additional $200,000.00 a year for two {2) years beginning luly 1, 2013, for
the EDR Products fisted in this Product Order Form, This will be in addition to the current annual
maintenance fee of $360,000.00 from Product Order Form 1001. Maintenance guaranteed not to
exceed $560,000.00 betwesn July 1, 2015, thruugh June 30, 2018, for the products listed on Product
Order Form 1001 and 10D2.

. Project Tasks

Implementation Services te include:
Project Management - 35 days

B

-

& O o

Installation — Included

Workflow implementation — included
Report Development — Quantity 20

Security Setup - Included

Training—Traln the Tralner — 40 days

Documentation — Included

iV, Payment Terms

o
Software and
Implementation Services
Gross Fees $5,200,000.00
Total Due $5,200,000.00 !

Payments are due upon the followlng schedule:

*Quote valid until April 24, 2013,

$ 600,000.00
5 2,250,000.00
$ 2,350,000.00

on or before April 16, 2013
tlue on or before luly 30, 2013
due on or before luly 30, 2014

Note: Travel and gxpenses are bilted per visitin arrears and are net 20 days. Additionai training days may
be purchased at a rate of $1,350 a day through lune 30, 2015,
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THE PARTIES AGREE TO THE TERMS SET FORTH IN THIS PRODUCT ORDER FORM

For EDR, LLC For B;gvard Public Schools
E ). Band Xﬁéﬁi%ﬁﬁyf
{Autharized S:gnalure) 'Authcr.zed Signalure)
EV. Davis _ o _Dr. Baghara A, Murray -
{Printed Name) {rirted Name)
.. Board Chainnan__ Sghool Board Charman e
{Titta} {Title)
750 8, Grlando Ave, Suite 2018 ‘ _S700 dudge Fran Jamieson Way .
Coempiny Address Didrit Adtres:
_Winter Park, £I 12789 . =1 Viers, FLL 22040
City, Siate, Zip Code City, State, Zip Code
- E""/ff)”/j’ : B S el B . .-
Date Dée

(Authonzed Signature} -~

D, Brian T. Binggeti
{Printed Name)

Sugerintendent
{Tithe)

1700 Jurige Fran Jarmigson Way
Diswicl Agdrass

_Viera, FL 32940
City, State, Zip Code

_Y4-49-13

Date
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SCEEDULIT L

(Assumec Tontracts)

Customer Contracts:

Customer Name

11

H

Date

Term

Customer Mame: Brevard Public Schools

Title of Contract: CrossPointe Master License Agreement

Parties to the Contract: CrossPointe, Inc.. and Brevard Public Schoals
Date: July 17, 2002

Term: Perpetuai License

Customer Nara: Brevard Public Schools

Title of Convract: Product Order Form 1002

Parties to the Contract: EDR, LLC and Bravard Public Schools

Date: Aprii 12 2013

Term: 5years

Customer itame
Titie of Contract:
Parties to the Coi
Dateg

Term
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